Bank guarantees, balance payment and financial risks

Dear Sir,
We regularly are informed, by firms carrying out long duration service contracts financed by the European Commission, that the current guarantee system, coupled with a balance payment taking place after presentation of an audit certificate, puts unnecessary strain on their credit facilities and cash flow.

On service contract where firms are entrusted with the management of externalized direct labour operations, the following guarantee elements are requested:

· For the Technical assistance part of the service contract, an advance payment can be authorized provided a corresponding bank guarantee is submitted. 

· For the management of externalized direct labour operations, an additional bank guarantee is required for an advance payment on the first yearly programme estimate and, since the closure of any yearly programme does not take place before the start of the following one, firms are obliged to have simultaneously (for any contract exceeding one year) two bank guarantees relating to advance payments on successive yearly programme estimates. 
The guarantees relating to the management of externalized direct labour operations are usually much larger than the one relating to the TA service contract.

In addition, advance payments and intermediate payments are limited to 90% of the contract value. The remaining 10% balance is paid after submission of the end of project audit certificate.

The above described combination puts an excessive burden on the firms’ credit facility and cash flow and may have an adverse impact on the market in terms of restriction of competition by a few dominant firms and possibly public institutions.

The following alleviating measures are suggested :
1. Payment of the 10% balance annually (after approval of relevant contractual annual report).

2. Direct commitment by the Delegation of study, procurement and work contracts.
3. Replenishment of the ‘imprest account’ within maximum 30 calendar days after submission of request.

4. Authorization of guarantee reduction (as justified by a corresponding reduction of the advance payment) within 30 calendar days after submission of request. 
To illustrate the impact of those suggestions, the tables annexed show the present situation for a 3 years project and the improvement resulting from the suggested measures. The negative cash flow and the total impact on financial facilities are substantially reduced. 
Another concern regularly mentioned by firms is the fact that they are subject to exchange risks. Presently, the currency indicated in tender dossiers is automatically considered to be the currency of the contract and the currency of the payments.  

We do understand that a single currency per contract may simplify the administrative burden for the European Commission. We also recognize the valuable appropriation element that may result for a beneficiary country from launching a tender in his national currency. We cannot however understand why firms would have to face exchange rate fluctuations without appropriate safeguard mechanisms. 
It is recommended to favour contracts in Euros and suggested in exceptional cases when the contract is not established in Euros to include an automatic revision clause to safeguard contractors against exchange fluctuations exceeding say 2%.

